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ORDER

Per Amarjit Singh, Accountant Member:

This appeal is filed by the assessee against the order of the

Commissioner of Income Tax (Appeals), NFAC, Delhi.

2. The fact in brief is that the assessee had not filed return of income for
the assessment year 2011-12. The AO stated that on perusal of individual
transaction statement in the case of the assessee for F.Y. 2010-11 it was
noticed that assessee had made investment of Rs.10 lakhs in State Bank of
India, Rs.1,98,000/- in Punjab & Sindh Bank, Rs.1,00,000/- in Gravity India
Ltd. and Rs.1,95,200/- in Tata Steel Ltd. It was also mentioned that assessee
had also made commodity transaction to the amount of Rs.35,00,625/- and he
had also received interest income of Rs.10,676/-. All the aforesaid information

has been incorporated in the reasons recorded as basis for escaped assessment
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under section 147 of the Act. In the reasons recorded it was also mentioned
that the assessee had sold 11,600 shares for a consideration of Rs.41,18,000/-
under open offer during the previous year, however, the assessee had not
offered any capital gain/business profit on the same tax. In response to notice
under section 148 of the Act the assessee has filed the return of income on
30.04.2018 declaring total income at Rs.2,18,780/-. The assessment under
section 143(3) read with section 147 of the Act was finalized at Rs.12,38,490/-
by making addition of Rs.10,19,710/- pertaining to cash deposits of
Rs.3,67,540/- in the saving bank account of the assessee + Rs.6,52,170/- being
50% of cash deposit in joint account. The assessee filed appeal before the Ld.
CIT(A), however the Ld. CIT(A) has dismissed the appeal of the assessee.

3. During the course of appellate proceedings before us, at the outset, the
Ld. Counsel vehemently contended that AO has not made any addition
pertaining to the issues on the basis of which assessment was reopened by
issuing of notice under section 148 of the Act. Therefore, he has contended
that other addition made in the assessment order passed under section 143(3)
read with section 147 of the Act cannot survive, if no addition is made on the
issue on the basis of which the case of the assessee was reopened. The Ld.
Counsel has placed reliance on the decision of Hon'ble Jurisdictional High
Court in case of CIT vs. Jet Airways (1) Ltd. (2010) 195 taxman 117 (Bom.).
The Ld. Counsel has also placed reliance on the decision of Hon’ble Delhi
High Court in case of Ranbaxy Laboratory Ltd. vs. CIT (2011) 60 DTR 77
(Delhi-HC).

4. On the other hand, the Ld. D.R. supported the order of the lower
authority.

5. Heard both the sides and perused the material on record.
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6. Without reiterating the facts as elaborated above it is undisputed fact that
the AO has not made any addition on the basis of which he formed reasons to
believe that assessee had escaped assessment. In the case of the assessee
assessment under section 143(3) read with section 147 of the Act was
completed on 31.03.2011 by making addition of Rs.10,19,710/- pertaining to
Rs.3,67,540/- for cash deposit in his saving bank account + Rs.6,52,170/- being
50% of cash deposit of the total cash deposit of Rs.13,04,340/- in joint account.
However, the case of the assessee was reopened on the reason that assessee
had escaped assessment for the year under consideration on account of
investment of Rs.10 lakhs in State Bank of India, Rs.1,98,000/- in Punjab &
Sindh Bank, Rs.1,00,000/- in Gravity India Ltd. and Rs.1,95,200/- in Tata Steel
Ltd. Further, the assessee has made commodity transaction amounting to
Rs.35,00,625/- and assessee has not offered any interest income of Rs.10,676/-.
It was also mentioned in the reasons recorded that assessee had sold 11,600
shares for a consideration of Rs.41,18,000/- without offering any capital gain
during the year under consideration. On perusal of the assessment order it is
evident that AO has accepted the submission of the assessee on all the issues
which were referred in the reasons recorded for reopening the assessment for
escaped assessment. We have perused the decision of Hon’ble Jurisdictional
High Court in case of Jet Airways (1) Ltd. (supra) wherein it has been held that
if after issuing a notice under section 148, the AO accepts the contention of the
assessee and holds that the income for which he had initially formed a reason
to believe that it had escaped assessment, has as a matter of fact, not escaped
assessment, it is not open to him independently to assess some other income.
If he intends to do so, a fresh notice under section 148 would be necessary, the
legality of which would be tested in the event of a challenge by the assessee.
After taking into consideration the decision of Hon’ble Jurisdictional High
Court (supra) and the decision of Hon’ble Delhi High Court (supra) we

consider that in the case of the assessee AO has accepted the items for which
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reasons were recorded had not escaped assessment which means the AO had
no reason to believe that income has escaped assessment. Therefore the
reopening of the assessment under section 147 of the Act in the case of the
assessee is invalid. Accordingly, grounds No.1 & 2 of the assessee are allowed.
Since we held the assessment made u/s 147 as bad in law, therefore other
grounds of appeal i.e 3 and 4 are not required any adjudication. Accordingly,

appeal of the assessee is allowed.

Order pronounced in the open court on 26.07.2022.
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